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Preface
Equity and Trusts is a fast moving subject. The two years that have elapsed since the 
publication of the last edition of this book have been a period of rapid development in 
equity and the law of trusts. In the feld of case law there has been a steady accumulation 
in the volume of signifcant decisions in the law of trusts. Some of these include the 
seminal decisions in Charity Commission for England and Wales v Framjee [2014] EWHC 
2507 (Chapter 3, certainty of intention and Chapter 16, tracing); Valee v Birchwood [2013] 
EWHC 1449 (Chapter 4, donatio mortis causa); Pitt v Holt, Futter v Futter [2013] 2 AC 108 
(Chapter 6, the Hastings- Bass principle); Wise v Jimenez [2013] Lexis citation 84 (Chapter 
7, resulting trust); Keene v Wellcom London Ltd [2014] EWHC 134 (Chapter 7, dissolution 
of a dormant unincorporated association); Prest v Petrodel Resources Ltd [2013] 2 AC 415 
(Chapter 7 resulting trust); FHR European Ventures v Cedar Partners [2014] UKSC 45 
(Chapter 8, proprietary status of bribes received by agents in breach of fduciary duties); 
Novoship (UK) Ltd v Nikitin [2014] EWCA 908 (Chapter 8, accessory liability); Agarwala v 
Agarwala [2013] unreported (Chapter 9, investment property and co- ownership); Re 
Freud, Rawstron v Freud [2014] EWHC 2477 (Chapter 10, construction of a will and sur-
rounding circumstances); R v Registrar General of Births, Deaths and Marriages [2014] AC 
610 (Chapter 12, status of the Church of Scientology); Williams v Central Bank of Nigeria 
[2014] UKSC 10 (Chapter 16, limitation periods for knowingly receiving trust property 
and dishonestly assisting claims); Nationwide Building Society v Davisons Solicitors [2012] 
EWCA 1626 (Chapter 16, relief under s 61 of the Trustee Act 1925). In the feld of statute 
law, modifcations of trusts law were introduced by the Trusts (Capital and Income) Act 
2013 (Chapter 14, disapplication of apportionment rules for future trusts) and the Inherit-
ance and Trustees’ Powers Act 2014 (Chapter 14, amendments to ss 31 and 32 of the 
Trustee Act 1925).
 This new edition has been considerably revised. Even the title has been modifed to 
include the main equitable remedies. The publishers and I were particularly keen to 
reach out to as large a selection of students as possible. While a signifcant number of 
undergraduate modules comprise solely the law of trusts, we are also aware that many 
modules include aspects of equity and the law of trusts. Chapter 17 on the equitable 
remedies of injunctions and specifc performance is intended to introduce the reader to 
the salient elements of these remedies. Each chapter has been revisited and given a more 
rigorous analysis of the law.
 The principal objectives of writing the ffth edition of this book remain the same as 
stated in previous editions, namely, to produce a text that has the right balance in terms 
of exposition of the law in a clear, concise and simple style, and presentation of the 
subject in a structured and accessible manner. I have followed the structure and style of 
previous editions by introducing the content of each chapter, followed by an exposition 
of the law in a structured manner, including a summary of the main cases and extracts 
from signifcant judgments, where appropriate. Each chapter concludes with self- test 
questions, a summary of the main points, a sample essay question and a list of articles 
for further reading.
 I would like to thank the reviewers of the earlier edition of this work for their con-
structive suggestions for improving the presentation of materials in this edition, and the 
staff at Routledge for their assistance in the preparation of this book. I am particularly 
grateful to Fiona Briden and Emily Wells without whose support and patience it may 
not have been possible to produce this edition.
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 I have tried to explain and summarise the relevant principles of equity and trusts law 
as at September 2014. As ever, the responsibility for all errors and omissions rests with 
me.

Mohamed Ramjohn – LLB, LLM, CIOT, JP, Barrister at law. Associate Professor in 
Ealing Law School at the University of West London. He has written several student 

books and articles on revenue law, evidence and equity.
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1
Historical outlines of equity

AIMS AND OBJECTIVES
By the end of this chapter you should be able to:

 understand the shades of meaning of the expression ‘equity’ as used over the 
centuries

 comprehend the historical development and contribution of equity to English 
law

 appreciate the nineteenth- century reforms responsible for the administration of 
law and equity

 recognise the various maxims of equity

1.1 Introduction to equity

quotation

‘Equity is the branch of law, which, before the Judicature Acts 1873 and 1875 was applied and 
administered by the Court of Chancery.’

F W Maitland, Equity: A Course of Lectures (ed. A H Chaytor and W J Whittaker,  
revd J Brunyate, Cambridge University Press, 2011)

The system of equity includes that portion of natural justice which is judicially 
enforceable but which for various reasons was not enforced by the courts of common 
law. In this context the expression ‘natural justice’ is used in the broad sense of rec-
ognising and giving effect to justiciable rights of aggrieved parties based on prin-
ciples of fairness and conscience that were not acknowledged by the common law 
courts. The common law system was perceived as being too formalistic and rigid in 
its outlook with the result that the potential rights of certain litigants were subject to 
abuse. The principles which gave effect to the rights of litigants and which were not 
recognised by the common law courts were known as equity.
 Equity, unlike the common law, was not an independent system of legal rules. 
It did not stand alone. It presupposed the existence of the common law, which it 

equity
That separate body 
of rules formulated 
and administered 
by the Court of 
Chancery prior to 
the Judicature Acts 
1873/75 in order 
to supplement the 
defciency in the 
rules and 
procedure at 
common law.

natural justice
Rules applied by 
the courts and 
other tribunals 
designed to ensure 
fairness and good 
faith and affording 
each party the 
opportunity to 
fairly state his 
case.
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supplemented and modifed. The rules of equity were originally based on conscience 
and principles of natural justice, and were applied on a case- by-case basis. Where there 
were ‘gaps’ in the common law rules that created injustice to one or more of the parties, 
the rules of equity ‘flled in these gaps’. Thus it has been said that ‘Equity came to fulfl 
the law, not to destroy it.’ The two systems of rules were complementary to each other. 
The rules of equity were regarded as that portion of natural justice that was judicially 
enforceable but which for a variety of reasons was not enforced by the courts of common 
law. The effect was that although the rules of equity did not directly contradict the 
common law, the application of equitable rules was capable of producing an effect which 
was different from the common law solution. A modern example of the operation of 
equity is illustrated by Cresswell v Potter [1978] 1 WLR 255. In this case, a sale of land by 
a ‘poor and ignorant’ person (judge’s expression) at a substantial undervalue and 
without independent legal advice was regarded as an unconscionable bargain and the 
transaction was set aside.

1.1.1 Terminology
Originally, the expressions ‘equity’ or ‘rules of equity’ were synonymous with rules of 
justice and conscience. Individual Lords Chancellor did not consciously set out to 
develop a system of rules, but attempted in individual cases to achieve fairness and 
justice ad hoc. Accordingly, the principles originally applied by Lords Chancellor to 
determine disputes were based on rules of natural justice or conscience. These principles 
became known as equity.
 Today, it would not be accurate to correlate ‘equity’ with ‘justice’ in the sense in 
which these expressions were used in medieval society. After the initial period of devel-
opment the rules of equity became as settled and rigid as the common law had become. 
New equitable principles may not be created judicially, except within the parameters 
laid down by the courts over the centuries. Further, it is a myth to imagine that laying 
down a lax collection of principles by the courts in an effort to achieve fairness on a case-
 by-case basis will objectively fulfl the aim of justice in the broader sense of the word. 
The improved machinery for law reform has resulted in the increased willingness of 
Parliament to modernise the law in appropriate cases. The modern approach was 
refected by Bagnall J in Cowcher v Cowcher [1972] 1 All ER 943, thus:

JUDGMENT

‘I am convinced that in determining rights, particularly property rights, the only justice that can 
be attained by mortals, who are fallible and are not omniscient, is justice according to law; the 
justice which fows from the application of sure and settled principles to proved or admitted 
facts. So in the feld of equity the length of the Chancellor’s foot has been measured or is 
capable of measurement. This does not mean that equity is past child- bearing; simply that its 
progeny must be legitimate – by precedent out of principle. It is well that this should be so; 
otherwise no lawyer could safely advise on his client’s title and every quarrel would lead to a 
law suit.’

1.1.2 Petitions to the Lord Chancellor
In the thirteenth century, the available writs covered a narrow umbrella of claims – even if 
a claim came within the scope of an existing writ, the claimant might not have gained 
justice before a common law court; for example in an action commenced by the writs of 
debt and detinue, the defendant was entitled to wage his law. This was a process whereby 
the defendant discharged himself from a claim by denying the claim on oath and calling 11 

conscience
This expression 
denotes fairness, 
good faith and 
even- handedness.

common law
That part of the 
law of England 
and Wales 
formulated, 
developed and 
administered by 
the old common 
law courts. The 
rules that were 
originally applied 
by these courts 
were based on the 
common customs 
of this country.

ad hoc
For this purpose or 
individual cases.



3

1.1 in
tr

o
d

u
c

tio
n

 to
 eq

u
ity

persons from his neighbourhood to swear that his denial was genuine. In addition, a great 
deal of unnecessary intricacies were attendant on the pleadings. The pleadings were 
drafted by experts, and the rule at this time was that an incorrect pleading invariably led 
to the loss of the claim. Moreover, damages was the only remedy available at law. There 
were numerous occasions when this remedy proved inadequate. If A proved that B had 
made a contract with him and had acted in breach of such contract, A was entitled to 
damages in the common law courts. But that may well have been inadequate satisfaction 
for A, who would rather have the contract performed than be solaced with damages. The 
subject- matter of the breach of contract may well have had inherent unique qualities such 
as a contract for the sale of land or a painting. What A wanted was an order from the court 
compelling B to perform his duties under the contract, such as an order for specifc per-
formance that was granted initially by the Chancellor and subsequently by a court of 
equity. Similarly, C’s conduct (D’s neighbour) or use of his premises may have seriously 
inconvenienced D’s use and enjoyment of his premises. The award of damages at common 
law was inadequate for D needed a remedy of an injunction to forbid C from continuing 
with his unlawful activity. Such a remedy was originally granted by the Chancellor and 
became integrated within the jurisdiction of the court of equity.
 An aggrieved claimant was entitled to petition the King in Council, praying for relief. 
These petitions were dealt with by the Lord Chancellor, who was an ecclesiastic well 
versed in Canon law. Later on, the petitions were addressed directly to the Lord Chan-
cellor, who dealt personally with the more important cases. Eventually the Chancellor 
and staff formed a court called the Court of Chancery to deal with the overwhelming 
number of petitions for equitable assistance.

1.1.3 Procedure in Chancery
The petition was presented by way of a bill fled by the claimant. Since proceedings were 
not commenced by writ as in the common law courts, there was never any strict pro-
cedure to be followed. The intervention by the Lord Chancellor (creating new rights and 
remedies) did not need validation by the pretence or fction adopted by the common law 
courts in declaring the law from time immemorial, but instead considered each case on 
its merits and applied principles in accordance with his views of justice and fairness.
 In appropriate cases a subpoena would be served on the defendant to compel his 
appearance to attend and answer the petition. The defendant was required to draft his 
answers on oath, called ‘interrogatories’.
 Usually the evidence was given on affdavit so that proceedings were confned to 
hearing legal arguments on both sides, but occasionally when the testimony of a witness 
(including the parties) was required to be received in the court, the witness would be 
required to testify on oath and be subjected to cross- examination by the Chancellor and 
the opposing party. This process was inquisitorial in nature and permitted the Chancel-
lor (and the Court of Chancery) to marshal the facts freed from the formalistic and rule-
 driven mode of admitting the facts that was adopted by the common law courts.
 The relevant decree of the court was issued in the name of the Chancellor and acted 
‘in personam’ on the defendant. In this context the expression ‘in personam’ refers to the 
process in equity of enforcing the decrees of the Chancellor and the court of equity. 
The orders of the Chancellor were addressed to the defendant personally to comply 
with the order. The sanction for disobeying the Chancellor’s decrees was imprisonment 
for contempt of court.
 The principles of equity were even applicable irrespective of whether the defendant 
was within or outside the jurisdiction. Lord Selbourne LC in Ewing v Orr Ewing (No 1) 
[1883] 9 App Cas 34, said:

subpoena
The forerunner of 
the witness 
summons. It was a 
writ issued in an 
action requiring 
the addressee to 
be present in court 
at a specifed date 
and time. Failure 
to attend without 
good cause is 
subject to a 
penalty.

affdavit
A written, signed 
statement made 
on oath or subject 
to a solemn 
affrmation.

in personam
An act done or 
right existing with 
reference to a 
specifc person as 
opposed to in rem 
(or in the thing).

contempt of 
court
A disregard of the 
authority of the 
court. This is 
punishable by the 
immediate 
imprisonment of 
the offender.
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quotation

‘The courts of Equity in England are, and always have been, courts of conscience, operating in 
personam and not in rem; and in the exercise of this personal jurisdiction they have always 
been accustomed to compel the performance of contracts and trusts as to subjects which 
were not . . . within the jurisdiction.’

1.1.4 The trust – a product of equity
One of the most important contributions of equity was in the feld of the ‘use’ (the pred-
ecessor to the ‘trust’). The ‘use’ was a mode of transferring property to another (e.g. B) 
to hold to the ‘use’ or for the beneft of another or others (e.g. C or D and E).
 The ‘use’ (forerunner to the trust) was created in the thirteenth and fourteenth centu-
ries, for a variety of reasons:

1. Crusades – a landowner (X) who went on the crusades and, fearing for his life and 
the consequences of a succession of his wealth, might adopt the strategy of convey-
ing land to his friend (B) to hold for the use of a nominated person or group of 
persons (X’s wife and children) whilst he was away. B was referred to as a feoffee to 
use (today, a trustee) and X’s wife and children were originally referred to as the 
cestuis que use or trust or, in modern parlance, ‘benefciaries’. In this example, B 
acquired the legal title to land on the understanding that he controlled and used it for 
the beneft of the stated purpose. The common law recognised and gave effect only 
to the legal title acquired by B and did not recognise the promise made by him. 
Accordingly, the common law treated B as the absolute owner of the property, unre-
stricted by the assurance that B gave to X. If B defaulted on the promise and claimed 
the property as his own, equity intervened in order to uphold the promise. Before the 
Wills Act 1540, wills were not recognised at common law.

2. Ownership by Franciscan monks – as a result of their vow of poverty, a community 
of Franciscan monks might transfer the legal title to land to C and D to the use or 
beneft of the monks at a stated monastery. The effect was that the monks were able 
to enjoy the beneft of land ownership and at the same time maintain their vows. 
Equity recognised the interests of the monks.

3. By far the most important reason for the creation of a use was to avoid the feudal 
incidents inherent in land ownership, such as wardship and escheat (no heir). Feudal 
incidents were a form of taxes levied by a landlord on his tenant. Wardship involved 
a fne payable to the landlord on the occasion of a tenant dying leaving a male, infant 
heir. Escheat occurred when a tenant died without leaving an heir. The tenant’s estate 
in these circumstances reverted back to the landlord by way of escheat. These burdens 
were avoided if the land was vested in a number of feoffees to use (or trustees). The 
feoffees were unlikely to die together or without heir. Those who died could be 
replaced. The feoffees to use were required to hold the land for the beneft of the 
cestui que trust (or benefciary) and the court of equity recognised and gave effect to 
the interest of the cestui que trust.

Thus, a tenant, A, might transfer his land by the appropriate common law conveyance 
to B, who undertook to hold it for the beneft of (or to the ‘use’ of ) A and his heirs. The 
common law courts did not recognise A’s intended benefcial interest (nor his heirs). The 
legal ownership vested in the feoffee, B, was everything. He had control of the property 
and an interest that was recognised by the common law courts. If B refused to account 
to his cestuis que use, A and his heirs, for the profts, or wrongfully conveyed the estate 

feoffee
An expression that 
was used originally 
to describe the 
trustee. The full 
title was ‘feoffee 
to use’.

feudal 
incidents
Penalties or taxes 
that were payable 
in respect of the 
transfer of land.

cestui(s) que 
trust
An expression 
used originally to 
describe the 
benefciary(ies) 
under a trust.
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to another, this was treated merely as an immoral breach of confdence on the part of B. 
The common law did not provide any redress, nor did the law acknowledge any right in 
A and his heirs to the enjoyment of the land.

1.1.5 The Chancellor’s intervention
The non- recognition of the right of enjoyment of the land on the part of A and his heirs 
had the potential for stultifying the practice of putting lands in use, had there been no 
alternative means of protecting the cestui que use. From about 1400 the Lord Chancel-
lor stepped in and interceded on behalf of the cestui que use. He did not interfere with 
the jurisdiction of the common law courts because the legal title was vested in the 
feoffees, and this title was recognised and given effect by the common law courts. The 
Chancellor regarded his role as that of ensuring that the feoffee acted honestly and 
with morality. In accordance with the principle that equity acts in personam (against 
the wrongdoer personally), the Chancellor proceeded against feoffees who disre-
garded the moral rights of the cestui que use. The ultimate sanction for disobedience of 
the Chancellor’s order was imprisonment or sequestration of the defendant’s prop-
erty until the order was complied with. In other words, the wrong that a rogue feoffee 
committed was a breach of contract or understanding, but it was a breach for which, 
at that time, no remedy existed in the common law courts. The enforceability of con-
tracts was still undeveloped and, in any event, the rules of privity of contract would 
have precluded a remedy to the cestui que use.

1.1.6 Duality of ownership
The Chancellor’s intervention in the context of the ‘use’ of land (a concept which initi-
ated with respect to money) created the notion of duality of land ownership, which in 
turn led to duality of ownership of other types of property. The method of interven-
tion adopted by the Chancellor was to recognise that the feoffee had acquired the 
legal and inviolable title to the land or other property, but insisted that the feoffee 
carry out the terms of the understanding or purpose of the transfer as stipulated by 
the transferor. This required the feoffee to hold the property exclusively for the speci-
fed cestui(s) que trust (or benefciary) rather than for his beneft. Thus, equity insisted 
that the feoffee scrupulously observed the directions imposed upon him. In other 
words, the Chancellor, like the common law judges, acknowledged that the feoffee 
was the owner of the property but the cestui que use was regarded as the true owner in 
equity. The former had the legal title but the latter acquired the equitable ownership 
in the same property.

Position of the feoffee
At law, the feoffee was regarded as the absolute owner of the property and liable to the 
incidents of tenure. ‘Tenure’ was an aspect of the feudal system of land ownership 
whereby the king was the owner of all land and his subjects held estates by some tenure. 
Tenures were classifed in accordance with the nature of the ‘incidents’ or services which 
the tenant was required to render for his holding. In return the lord was required to 
protect those who acquired estates from him. For example, the tenant might be required 
to provide a fraction of the lord’s military force, known as ‘knight service’, or to say 
masses for the soul of the grantor, known as ‘frankalmoign’. The common law courts 
recognised only the legal title to property.
 If the feoffee was required to hold the land for the beneft of the cestui que trust and 
the common law courts failed to acknowledge the possibility that the cestui que trust may 
be entitled to enjoy the property, the feoffee might be entitled to commit a fraud on the 

tutor tip

‘The historical 
foundation of 
equity has a 
signifcant impact 
in understanding 
the modern law of 
trusts.’
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cestui que trust by simply ignoring his interest. But in Chancery the feoffee was compelled 
to carry out the obligations created by the use, i.e. to recognise the interest of the cestui 
que trust and act for his beneft. Moreover, the Chancery developed the rule that any 
third parties who took the land from the feoffee with knowledge of the existence of the 
use was bound by the use. Hence the rule which subsists today that the use (or trust) is 
valid against the world, except a bona fde transferee of the legal estate for value without 
notice.

Position of the cestui que use
This individual’s interest was not recognised at law but was granted recognition in 
equity and thus acquired an equitable interest. He was entitled to petition the Court of 
Chancery to have his interest and rights protected against the feoffee and the world, 
except the bona fde transferee of the legal estate for value without notice.

1.1.7 Statute of Uses 1535
The principal objection to the use was the loss to the king of revenue that arose from the 
incidents of tenure. The king needed all the revenue he could muster during the six-
teenth century and the growth of the use hindered this process. Ultimately, the Statute 
of Uses 1535 was passed to reduce the scope of the use.
 The statute provided that:

SECTION

‘Where any person(s) shall be seised of any lands or other hereditaments to the use, conf-
dence or trust of any person(s), in every such case such person(s) that shall have any such use, 
confdence or trust in fee simple, fee tail, term of life or for years or otherwise shall stand and 
be seised, deemed and adjudged in lawful seisin, estate and possession of and in the same 
lands in such like estates as they had or shall have in the use.’

 The statute did not suppress all uses. It only applied where the feoffee was seised 
to the use of another. If the feoffee held only for a term of years (i.e. a leasehold estate), 
he would not be seised and the statute would not apply. In addition, where the feoffee 
had active duties to perform, the statute did not apply because the cestui que use 
acquired property only after the feoffee had collected the rents and profts or per-
formed his duties. In any event the statute did not execute uses in respect of personal 
property.

1.1.8 Use upon a use
The effect of the Statute of Uses was not to abolish uses per se, but to execute the use, 
whereby the cestui que use became the legal owner, and the feudal dues were collected 
from him. Where, for example, A (feoffee) held land to the use of B (cestui que use), B 
became the legal (and benefcial) owner under the 1535 statute.
 A technique was adopted in order to create ‘a use upon a use’, in the hope that the 
frst use would be executed and the second use rendered effective, i.e. ‘to A to the use of 
B to the use of C’. The frst use in favour of A was executed by the statute with the effect 
that B held the property to the use of C.
 This device did not fnd favour with the courts at law. The method adopted for defeat-
ing this avoidance practice was to treat the second use as repugnant to the frst use, and 
thus void.

hereditaments
Refers to the two 
types of real 
properties that 
exist, namely 
corporeal and 
incorporeal. 
Corporeal 
hereditaments are 
visible and tangible 
objects such as 
houses and land, 
whereas 
incorporeal 
hereditaments refer 
to intangible 
objects attached to 
the land, such as 
easements and 
restrictive 
covenants.

per se
By itself or on its 
own.
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CASE EXAMPLE

Jane Tyrrel’s Case [1557] dyer 155

Jane Tyrrel settled land upon herself for life, remainder to her son with a gift over (‘to the use 
of Jane Tyrrel for life remainder to her son with a gift over to the heirs of Jane Tyrrel’). The 
court held that the second use was repugnant and void and the son took absolutely.
 The Court of Chancery at frst did not disagree with this result, even though B was never 
intended to be the benefcial owner. By the seventeenth century the decline in the value of 
money had diminished the signifcance of feudal dues. This motivated the Chancellor to give 
effect to the intention of the creator of the use (settlor). All that was necessary was to leave 
out A altogether and transfer the property to B upon trust for C, such as ‘to the use of B in 
trust for C’. B acquired a legal estate and a right in rem and was called a trustee and C 
acquired an equitable interest in the property in personam.

1.1.9 Struggle over injunctions
The Court of Chancery had adopted the strategy of issuing a ‘common injunction’ 
against the litigant who had obtained a common law remedy unjustly or indeed to 
prevent him resorting to the common law to obtain a remedy. The use of the common 
injunction had the effect of sterilising the common law order and was viewed with great 
dissatisfaction by common law judges.

CASE EXAMPLE

Earl of Oxford’s Case [1615] 1 rep ch 1

An action was brought in respect of a lease. Judgment in default was entered in favour of the 
original plaintiff at common law. The defendant (petitioner) instituted a suit in the Chancery 
Court which issued a common injunction against the original plaintiff, who was served with a 
subpoena to appear in the Chancery Court.
 The Court of Chancery held that the defendant was entitled to relief.

JUDGMENT

‘The offce of the Chancellor is to correct man’s consciences for frauds, breach of trusts, 
wrongs and oppressions of whatsoever nature and to soften and mollify the extremity of the 
law . . . When judgment is obtained by oppression, wrong and a hard conscience, the Chancel-
lor will frustrate and set it aside, not for any error or defect in the judgment but for the hard 
conscience of the party.’

Lord Ellesmere LC

The controversy was eventually resolved by James I in the seventeenth century. He 
referred the matter to Bacon, the Attorney General and others learned in the law. They 
decided in favour of the Court of Chancery. Thereafter, by and large the principles of 
common law and equity were treated as parts of a complete body of law. This prompted 
Maitland to write: ‘Equity came not to destroy the law but to fulfl it.’

1.2 Contributions of equity
The contributions of equity in the development of the law may be classifed into three 
categories:
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 Exclusive jurisdiction (new rights). This category refers to the rights which the Court of 
Chancery had created and which the common law courts failed to enforce, for 
example trusts, mortgages, partnerships, administration of estates, bankruptcy, 
company law etc.

 Concurrent jurisdiction (new remedies). Equity developed a wide range of remedies for 
the enforcement of rights, that were recognised both at law and in equity. At common 
law the characteristic remedy was, and still is, damages – a monetary award for the 
loss suffered which is claimable as of right. However, equitable remedies were more 
varied and imaginative but were, and still are, discretionary. Accordingly, the court 
of equity will not grant an equitable remedy if a legal remedy would be adequate.

 Examples of equitable remedies are:
 specifc performance – an order to force the defendant to fulfl his bargain;
 injunctions – an order to restrain a party from committing a wrong;
 rectifcation – an order of the court requiring the defendant to modify a document 

to refect the agreement made with the plaintiff;
 account – an order requiring a party who has control of money belonging to the 

plaintiff to report on the way in which the funds have been spent.

 Auxiliary jurisdiction (new procedures). Procedural rules created by the Court of Chan-
cery are discovery of documents, testimony on oath, subpoena of witnesses and 
interrogatories.

1.2.1 Court of Appeal in Chancery
The eighteenth and nineteenth centuries witnessed great advances in the develop-
ment of equity. Examples included a reform of the law relating to easements and 
mortgages, the development of the law of trusts, charities, partnerships, succession, 
bankruptcy and companies to mention a few. However, the personnel in the Court of 
Chancery proved to be corrupt: frequently such personnel were bribed in order to 
issue common injunctions. In addition, the Court became overloaded with petitions 
which resulted in delays. Until 1813 there were only two judges in the Court of Chan-
cery: the Lord Chancellor and the Master of the Rolls. They were unhurried in arriv-
ing at their decisions.
 In 1813 a Vice- Chancellor was appointed. In 1841 two more Vice- Chancellors were 
appointed. In 1851 two Lords Justices of Appeal in Chancery were appointed. By the 
early nineteenth century the Lord Chancellor had ceased to hear petitions at frst instance. 
In 1851 the Court of Appeal in Chancery was created to hear appeals from decisions of 
Vice- Chancellors and the Master of the Rolls. This court consisted of the Lord Chancel-
lor and two Lords Justices of Appeal. There was a further appeal to the House of 
Lords.

1.3 Nineteenth- century reforms
Before Parliament intervened, the Court of Chancery was capable of granting only equit-
able remedies. Likewise, common law courts could grant only the legal remedy of 
damages. This inconvenience was overcome by two statutory provisions:

 the Common Law Procedure Act 1854 – this Act permitted the common law courts 
to grant equitable remedies;

 the Chancery Amendment Act 1858 (Lord Cairns’ Act) – this Act gave the Court of 
Chancery power to award damages in addition to, or in substitution for, an injunc-
tion or specifc performance.
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However, what was needed was a more radical change which would fuse the adminis-
tration of law and equity. It was an unnecessary waste of time and resources to require 
claimants entitled to common law and equitable rights or remedies to go to the respec-
tive court to redress their wrongs.
 This change was effected by the Judicature Acts of 1873 and 1875, which adopted the 
following policies:

 The abolition of the separate Courts of Queen’s Bench, Exchequer, Common Pleas, 
Chancery, Probate, the Divorce Court and the Court of Admiralty. In their place, 
the Supreme Court of Judicature was created. The High Court was divided into 
Divisions, known as the Queen’s Bench, Chancery and Probate, Divorce and 
Admiralty. (The latter was renamed the Family Division, the Admiralty jurisdic-
tion was transferred to the Queen’s Bench Division and the Probate business was 
transferred to the Chancery Division under the Administration of Justice Act 
1970.)

 Each Division of the High Court exercises both legal and equitable jurisdiction. Thus, 
any point of law or equity may be raised and determined by any Division.

 It was foreseen that a court which applied rules of common law and equity would 
face a confict where the common law rules produce one result and equity rules 
another. For example, s 4 of the Statute of Frauds 1677 (now repealed) enacted that 
contracts for the sale or other disposition of land must be evidenced in writing. The 
strict common law rule was rigidly adhered to, whether this produced unjust results 
or not. Equity adopted a notion of part performance which entitled the court to inter-
vene in order to prevent fraud even though all the terms of the contract were not in 
writing.

Section 25(11) of the Judicature Act 1873 (now s 49 of the Senior Courts Act 1981) 
provides:

SECTION

‘25(11) Generally, in all matters not hereinbefore mentioned in which there is any confict or 
variance between the rules of equity and the rules of common law with reference to the same 
matter, the rules of equity shall prevail.’

A classic illustration of the statutory resolution of the confict of the two systems of legal 
rules is Walsh v Lonsdale [1882] 21 Ch D 9. The principle affrmed by the court was that 
where a contract to enter into a lease was specifcally enforceable in equity but not at 
law, because the formal requirement of a deed had not been executed, the contract will 
nonetheless be recognised and enforced in equity, for ‘equity regards as done that which 
ought to be done’. The parties will be treated as having created a lease from the date of 
the contract.

CASE EXAMPLE

Walsh v Lonsdale [1882] 21 ch d 9

W entered into possession of a cotton mill under a written agreement with L for seven years. 
One of the terms of the agreement was that a deed would be executed containing a term that 
rent would be payable one year in advance upon L’s demand. No deed was executed. W paid




